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SCHWARZER, Senior District Judge. Peter A. Doran and

Wendy E. Saunders brought this action under 42 U S . C. § 1983
agai nst the Massachusetts Turnpi ke Authority, its chairman and
nmenbers of its board (collectively, “MIA”). Plaintiffs conplain
that the FAST LANE Discount Program (“FLDP” or “progrant)
established by MIA violates the dormant Commerce C ause of the
United States Constitution. U S. Const. art. I, 8 8, cl. 3. That
programpermts drivers of autonobiles equipped with a transponder
sold by MIA to pass through certain toll plazas and tunnels in the
Boston area for a discounted toll which is electronically
col | ect ed. Plaintiffs contend that the program discrimnates
agai nst nonresidents of Massachusetts and does not serve a
legitimate |ocal interest. The district court dismssed the
conpl aint under Federal Rule of Gvil Procedure 12(b)(6) for
failure to state a claimon which relief can be granted. It held
that the FLDP did not discrimnate against out-of-state residents
and did not excessively burden interstate comerce. The district
court had jurisdiction under 28 U S.C. 8§ 1331 and 1343, and we
have jurisdiction under 28 US. C § 1291. For the reasons
di scussed below, we affirm

FACTUAL AND PROCEDURAL HISTORY

In March 1997 Massachusetts Governor Wl IliamWIld signed
the Metropolitan H ghway Systens bill authorizing MIA to increase

tolls at the Al ston-Brighton and Route 128 toll plazas from $. 50
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to $1.00, and at the Ted WIlians Tunnel and the Summer Tunnel from
$2.00 to $3.00. The revenue fromthese toll increases would help
finance Boston’s Central Artery/Third Harbor Tunnel Project,
commonly known as the “Big Dig.” That project ainms to bury

stretches of Interstate 93 beneath the city and extend Interstate

90 to Logan International Airport. MIA is responsible for

generating through tolls approximately $1.5 billion of the nearly

$6 billion needed to conplete work on the Interstate 90 segnent.
The toll increase was scheduled to go into effect on

January 1, 2002. In response to public opposition, MIA postponed
the increase and proposed to inplenent a Resident Only Di scount
Program under whi ch state residents who drove aut onobi | es equi pped
wi th FAST LANE transponders woul d receive toll discounts of $.25 at
the Allston-Brighton and Route 128 toll plazas and $.50 at the
t unnel s.

The FAST LANE system allows vehicles equipped with a
transponder to pass through toll plazas wi thout having to stop and
pay. Participants nust purchase a transponder fromMIA for $27.50.
The transponder is a small plastic device attached to the
wi ndshield. It signals the car’s identity to an MTAfacility which
automatically charges the toll to the driver’s account. Drivers
general ly assign their account to their credit card whichis billed
$20 at the outset; thereafter, tolls are deducted until $10

remai ns, at which point an additional $10 is billed to replenish



t he account. Cars equi pped with transponders used in other cities
that +i ke the E-Z Pass system-are interoperable, may drive through
FAST LANE toll gates wthout stopping, but do not receive
di scounts.?!

Before the Resident Only Discount Program went into
effect, a newspaper article questioned whether it violated the
dormant Conmerce Cl ause of the Constitution. In response, MIA
nodi fied the program to apply to all drivers of autonobiles,
resident or not, equipped with FAST LANE transponders. MIA' s
chairman noted that as a result a few thousand out-of-state FAST
LANE subscribers, nost of whom commute from Connecticut, would
becone eligible for discounts.

On July 4, 2002, plaintiff Doran drove through the
Al'l ston-Brighton and Route 128 toll plazas. Doran is a Vernont
resi dent who did not subscribe to the FLDP, so he paid the ful
tolls. On July 5, plaintiff Saunders drove through the sane tol
pl azas. She is a New York resident who had an E-Z Pass but no FAST
LANE transponder, so she also paid the full tolls.

Doran and Saunders then filed this action alleging that
MIA' s di scount system violates the dornmant Commerce C ause, and

nmoved for a prelimnary injunction. Finding that the conplaint

'E-Z Pass is the equivalent electronic toll paynment system
used by the State of New YorKk.
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failed to state a claim the district court granted MTA's notion to
di sm ss.

DISCUSSION

I. STANDARD OF REVIEW
W review “the grant of a notion to dismss de novo,
taking the allegations in the conplaint as true and making all

reasonabl e i nferences in favor of plaintiff.” Rockwell v. Cape Cod

Hosp., 26 F.3d 254, 255 (1st Cr. 1994). However, we are not

required to accept |egal conclusions. New England d eaning

Servs. v. Anerican Arbitration Ass’'n, 199 F.3d 542, 545 (1st Gr.

1999). A notion to dismiss under Federal Rule of Civil Procedure
12(b) (6) shoul d succeed only when “it is clear that no relief could
be granted under any set of facts that could be proved consi stent

with the allegation.” Gorski v. New Hanpshire Dep’'t of Corr., 290

F.3d 466, 473 (1st. Cr. 2002) (citing H shon v. King & Spalding,

467 U.S. 69, 73 (1984)).
II. THE MERITS

The Commerce Clause of the United States Constitution
grants Congress the power to “regulate Conmerce . . . anong the
several States.” U S Const. art. I, 8 8, cl. 3. The Conmerce
Cl ause “not only grants Congress the authority to regul ate commerce
anong the States, but also directly limts the power of the States

to discrimnate against interstate conmerce.” New Energy Co. v.

Li nbach, 486 U.S. 269, 273 (1988). This “dornmant” Conmerce C ause
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“prohibits economc protectionism+that is, regulatory measures
designed to benefit in-state econonic interests by burdeni ng out - of -
state conpetitors.” 1d. W nust decide whether plaintiffs have
stated a claimthat the FLDP offends the dormant Commerce C ause.

Plaintiffs advance four contentions in support of their
claim

1) That the FLDP i nposes a nonuni f ormand nonconpensat ory
user fee unrelated to actual hi ghway usage;

2) That it is discrimnatory on its face or in practical
ef fect;

3) That it does not serve a legitimate |ocal interest
unrel ated to econom c protectionism and

4) That its cunul ative effects on conmerce, by shifting
hi ghway costs to nonresidents, are excessive. Appellants’ Br. at
9.

We address each of these contentions in turn.?

A The FLDP Does Not |Inpose a
Nonuni form and Nonconpensatory
User Fee

Plaintiffs argue that the FLDP violates the Commerce
Cl ause because it does not charge every user the sane anount for

i denti cal use and because t he di scount IS nonuni form

’Because we find other argunents to fully support MIA' s
position, we do not address the market participant issue. MTA
contends that the dormant Commerce C ause does not even apply to
this case because of the market participant exception. See Reeves,
Inc. v. Stake, 449 U. S. 429 (1980).

-6-



nonconpensat ory and unrel ated to actual hi ghway usage or to specific
services provided by MTA. To begin with, the argunment is factually
flawed. The FLDP is avail able onidentical terns to drivers w thout
regard to their residence; the programincorporates no distinctions
or classifications based on residence and participation is open to
anyone. The benefits of the discount program accrue sinply on
account of a driver’s frequency of use. The frequent driver wll
receive a greater amount of discounts than the infrequent driver,
but he or she will, of course, also pay a correspondingly greater
amount in tolls.

It istrue that to participate in the FLDP, a driver nust
purchase a transponder for $27.50. The right to purchase is not
restricted to residents, but is open to all. The decision whether
to do so turns on one’s anticipated frequency of use. The distance
a driver lives from Boston will be a factor, but not the only
factor, affecting the frequency with which he or she is likely to
drive through the toll plazas or the tunnels. But the frequency
cal cul us creates no resi dent versus nonresident classification. The
geographical reality is that a comuter from Providence, R or
Manchester, NH is no nore distant from Boston than one from
Wrcester, MA, a comuter fromHartford, CN or Portland, ME is no
further fromBoston than one fromSpringfield, MA; and residents of
cities in Western Massachusetts such as Pittsfield are further than

residents of any of these major out-of-state population centers.



Thus, plaintiffs’ claim that MA “charg[es] mllions of non-
residents a higher cost per mle for traveling the exact sane
di stance,” Appellants’ Br. at 10, is pure fiction. The toll is
hi gher for nonparticipants than for participants, regardless of
where they live. Thus, many infrequent nonparticipating drivers
living in and around Boston wi Il pay a higher toll for whatever
di stances they may drive than commuters from say, Manchester
Provi dence or Portland who have chosen to participate.

Plaintiffsrely principally on Areri can Trucking Ass’'n v.

Scheiner, 483 U. S. 266 (1987), to support their argunent. That case
involved the validity of flat taxes i nposed on trucks. Pennsylvania
first required owners of trucks operating on its roads to purchase
an identification narker. For vehicles not registered in
Pennsyl vania the fee was $25, while owners of vehicles registered
in Pennsylvania were not required to pay the fee. Lat er,
Pennsyl vani a reduced the marker fee to $5 and i nstituted an axl e tax
on all trucks above a certain weight. At the sane tine, it reduced
the registration fee for in-state trucks in an amount identical to
the new axl e tax, thereby elimnating the effect of the axle tax on
in-state vehicles. These flat taxes were assessed annually w t hout
regard to the nunber of mles travel ed on Pennsylvania roads. [d.

at 274-75, 281-82.



The Court stated that the issue was whether the nethods
by which the flat taxes are assessed discrimnate against sone
participants in interstate comrerce and hel d:

W find dispositive those of our precedents

which nmeke clear that the Commerce C ause

prohibits a State from inposing a heavier tax

burden on out-of -state businesses that conpete

in an interstate market than it inposes on its

own resi dents who al so engage i n comrer ce anong

St at es.

Id. at 282. Although the Court’s discussion in Scheiner largely
focuses on the validity of an unapportioned flat tax on trucks, the
decision rests on the prenmise that the inposition of the
Pennsyl vania tax did not treat interstate and intrastate interests
evenhandedly. Thus, the case is not apposite. The FLDP does not
i npose a heavi er burden—tol |l or ot herwi se—en out-of -state residents.
Plaintiffs’ discussion of the Court’s anal ysis of potential defenses
of the Pennsyl vani a schene and, in particular, the user fee defense,
is therefore not relevant. The Court’s rejection of that
def ense—based on the fact that Pennsylvania s taxes discrimnate
agai nst out-of-state vehicles—affords no support to plaintiffs’
claim that MIA’s nondi scrimnating program violates the Commerce
G ause.

Mor eover, the FLDP bears no resenbl ance to Pennsyl vani a’'s
flat tax. As plaintiffs argue, the Pennsyl vania tax i nposed for the

privilege of using Pennsylvania roads discrimnated because that

privilege was nore valuable to residents than nonresidents. The



tolls in issue here, in contrast, are inposed on a per-use basis.
They are i nposed only when the driver actually uses the toll plazas
or tunnels and are directly proportional to that use. As the
Scheiner court put it, “[s]o long as a State bases its tax on a
rel evant neasure of actual road use, obviously both interstate and
intrastate [drivers] pay according to the facilities in fact
provided by the State,” and the program places no undue burden on

i nterstate comrerce. See id. at 291 (quoting Capitol G eyhound

Lines v. Brice, 339 US 542, 557 (1950) (Frankfurter, J.,
di ssenting)).

Even if we were to treat these highway tolls as anal ogous
to a flat tax, as plaintiffs appear to argue, MIA “treat[s] [in-
state and out-of-state] vehicles with an even hand.” See id. at
282. Tolls are the same for both kinds of vehicles and each is
eligible to participate in the discount program That the incentive
to participate varies across drivers does not mneke the program
di scrim natory. That incentive “affects local and out-of-state
vehicles in precisely the sane way, and thus does not inplicate the
Commerce Clause.” |d. at 283 n.15. Thus, contrary to plaintiffs’
contention, the program does not fail Scheiner’s interna
consistency test. Appellants’ Br. at 22. As the Court put it, if
nore t han one state adopted a sim |l ar di scount program the Comrerce
Clause is satisfied where the prograns would “mintain state

boundaries as a neutral factor in econom c decision making.” |d.
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at 282-83; see also id. at 284 (“To pass the ‘interna

i nconsi stency’ test, a state tax nmust be of a kind that, ‘if applied
by every jurisdiction, there would be no i npernissible interference

with free trade.””); Anerican Trucking Ass’'n, Inc. v. Sec'y of

Adm n., 613 N E 2d 95, 102 (Mass. 1993) (stating that “[a] valid
user fee will pass the internal consistency test because the ful
neasure of the fee is not inposed for nerely crossing the taxing
State’s border, but is directly related in purpose and anount, to
the use of a service or privilege.”)

W think that the case before us is nore akin to

Evansvil | e-Vanderburgh Airport Auth. v. Delta Airlines, Inc., 405

U . S. 707 (1972), which upheld the validity of a flat charge of $1.00
per passenger enplaning on a conmercial airliner operating fromthe
Evansville airport. The Court held that because both interstate and
intrastate flights are subject to the sanme charge, the fee did not
di scrimnate against interstate conmerce, even though the vast
majority of passengers boarding aircraft traveled in interstate
commerce. It stated that

so long as the toll is based on sone fair
approxi mati on of use or privilege for use, as
was that before us in Capitol G eyhound [Lines
V. Brice, 339 U.S. 542 (1950)], and is neither
di scrim natory against interstate conmerce nor
excessive in conparison with the governnental
benefit conferred, it will pass constitutional
nmuster, even though sonme other formula m ght
reflect nore exactly the relative use of the
state facilities by individual users.
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Id. at 716-17. In Capitol Geyhound, cited by the Court, it had

upheld the validity of Maryland s excise tax of 2% of the val ue of
a vehicle inposed as a condition precedent to operation of the
vehicle in the State of Maryland, in part because the tax “appli e[ d]
tointerstate and intrastate comerce w thout discrimnation.” 339
U S. at 544.

Here, the tolls are assessed uniformy in direct
proportion to use of the toll facilities and have not been shown to
be excessive, either standing al one or by reason of the unrestricted

avai lability of the frequent travel er discount.

B. The FLDP Is Not D scrimnatory
On Its Face Or In Its Practical
Ef f ect

Plaintiffs offer three argunents in support of their
second contention. First, they say that the FLDP “invariably
result[s] in a significant degree of pernanent cost exporting onto
the interstate traveler, non-resident and/or non-participant.”
Appellants” Br. at 29. As we have explained above, interstate
travelers pay the sane tolls as resident travelers. Any traveler
can qualify for a discount but the decision whether to do so turns
principally on anticipated frequency of travel. Wile a New York
resident is likely to make infrequent trips through the toll plazas
and tunnels, so is the resident of a “wealthy suburb of Boston” who
prefers using public transportation to driving his or her car into

the city. Appellants’ Br. at 32. But the increnental burden of the
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undi scounted toll for the infrequent traveler is by necessity de
m ni mus. Plaintiffs’ inflammatory assertion that “[e]ach year
mllions of non-FASTLANE participants pay a significant tol
premum a tariff of 20% or 33% greater than participants (i.e.
Massachusetts residents), for using the same stretch of road,”
Appel lants” Br. at 14, proves nothing; it is expected that
nonparticipants will pay higher tolls but it does not follow that
interstate coomerce will be burdened, nuch less that it will suffer
di scrim nation. Unlike flat taxes inposed on interstate truck
operators, the collection of undiscounted tolls fromthe occasi onal
travel er—+esident or non-resident—+esults in no discernable “cost
exporting.”

Second, they argue that the FLDP has a discrimnatory
intent and purpose. Plaintiffs point out that the FLDP was adopted
in response to political pressure to benefit comuters, surely a
constitutionally valid purpose. Appellants’ Br. at 31. They go on
to argue that when MIA sought to quell constitutional concerns by
of fering discounted tolls to nonresidents who participate in the
FLDP, it nerely “sought to mask the discrimnatory inpact on non-
residents by offering a hollow option that few non-residents wl|
choose.” Appellants’ Br. at 32.

However, plaintiffs’ First Armended Conpl ai nt contains no
al l egation of discrimnatory purpose; on the contrary, plaintiffs

al | ege that
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to head off concerns that the Resident Only
Fast Lane Discount Program may violate the
interstate Commerce Clause . . . defendants
nodi fied the Resident Only Di scount Programto
apply to all travelers, residents and non-
resi dents, equi pped W th FAST LANE
transponders.

First Am Conpl. at § 27. W think that plaintiffs’ argunent falls

of its own weight. See Gant’'s Dairy v. Conmir of Me. Dep’'t of

Agric., 232 F.3d 8, 23 (1st G r. 2000) (innocuous expressions of
concern insufficient to raise inference of protectionist intent).

Finally, plaintiffs cont end t hat t he FLDP is
discrimnatory on its face

because it regulates the toll that one pays

based on one’s participation in the state

sponsored FASTLANE el ectronic toll collection

programto the exclusion of all other conpeting

electronic toll collection systens like E-Z

Pass offered by other states or that do not

participate in any electronic toll collection

system
Appel lants’ Br. at 33. The logic underlying the argunent is
el usive. Participationin FAST LANE does not precl ude participation
in other electronic toll collection systens; nothing in the record
i ndi cates that autonobiles cannot carry nore than one transponder.
Moreover, it can hardly be said that FAST LANE, which operates on
t hree Massachusetts toll collection points, conpetes with systens
that operate on toll collection points in New York, New Jersey and
Del awar e. Participants in systens in those states are not

“penalized,” as plaintiffs argue, for their decision to choose a

di fferent system Appellants’ Br. at 33. Their participation in
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such systens has no inpact on their right to participate in the
FLDP
C. The FLDP Does Not Shift Hi ghway
Costs To Non-Residents and
Serves A Legitimate Local
Interest Unrelated To Economc
Protectioni sm
W address plaintiffs’ third and fourth contentions
together. Arguing fromthe prem se that the FLDP redi stributes the
I ncreased toll burden from Boston conmuters to nonresidents and
forces nonresidents “with little or no incentive to participate to
pay a disproportionate share of the state’'s highway costs,”
plaintiffs contend that the FLDP serves no legitimate | ocal interest
unrel ated to econom c protectionism Appellants’ Br. at 38. For
t he reasons di scussed at | ength above, the premse is flawed. There
is nothing to show that one who drives from New York to Boston and
pays the $1.00 toll pays a “disproportionate share of the state’s
hi ghway costs” conpared to the suburban commuter who, driving over
a much shorter di stance on the state’ s hi ghways, pays the di scounted

toll of $.75. Thus, the program does not inplicate the bal ancing

test under Pike v. Bruce Church, 397 US. 137 (1970). See

Appel lants’ Br. at 40.

Even if it did, however, the plan passes nuster. Under
the Pike balancing test, “[where the statute regulates even-
handedly to effectuate a legitimate |local public interest, and its

effects on interstate commerce are only incidental, it wll be
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upheld unless the burden inposed on such commerce is clearly
excessive inrelation to the putative local benefits.” 1d. at 142.
Here, the effect on nonresident drivers—ust as on resident drivers
—+s that to qualify for the discounts, they nust invest $27.50 to
acquire a transponder and mai ntain an account bal ance of $10-$20.
That burden is de mnims in relation to the public benefits of
achi eving a nore equitabl e sharing of toll burdens anbng comuters,
sonme of whom pay no tolls on their routes, and facilitating the
i npl ementation of an essential funding scheme for mgjor highway
i mprovenents.

We have consi dered ot her argunents advanced by plaintiffs
and found themto be wthout nerit.

CONCLUSION

We conclude that the FLDP treats Massachusetts-based and
other vehicles with an even hand and that the program does not
interfere with comrerce between the states. Accordi ngly, the

judgment of the district court is AFFIRMED.

AFFIRMED.
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